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Essentially Derived Variety ^^S^ ^ ^ 



What is an "Ess en tially Deri v ed Variety"? 

The concept of essentially derived varieby was introduced into the 1991 Act of the UPOV 
Convention in order to avoid piagiarisnn through mutation, multiple back-crossing and to 
fill the gap between Plant Breederls Rights and patents, gap which was becoming 
important due to the development of the use of patented genetic traits in genetic 
engineering. 

An essentially derived variety is a variety which is distinct and predominantly denved 
from a protected initial variety, while retaining the essential characteristics of that initial 
variety. 

As indicated as an example in the UPOV Convention, essentially derived varieties may 
be obtained by the selection of a riatural or induced mutant, or of a somadonal variant, 
the selection of a variant individual from plants of the initial variety, back-crossing, or 
transformation by genetic engineering. 

The commercialization of an essentially derived variety needs the authorization of the 
owner of the rights vested in the initial variety. 

The concept of essentially derived variety does not at ail abolish the Breeder's 
Exemption, as free access to protected plant varieties for breeding purposes is 
maintained. It is not a threat to biodiversity. On the contrary, it favors biodiversity, 
encouraging breeders developing and marketing original varieties. 



Received froni< 515 334 6S83 > at 4/22/03 1 1 :02:32 AM [Eastern Daylight Time] 



Appendix D 



11/22/2002 



i 



04/22/03 TOE 10: IS rat 515 334 6883 PIONEER HI-BRED DSM ©050 

UPOV Publicatioa Ho. 644(£), Sectlofi 1 



INTERKATIONAL CONVEHTtOU 
FOR THE 

PROTECTION OF NEW VARIETIES OF PLANTS 

of December 2, 1961, as revised 
at Geneva on November 10, 1972, 
on October 23/ 1978, and 
on March 19, 1991 



adopted by the Diploiiatic Conference 
on March 19, 1991 

reproduced froA ITPOV Publication Ho. 438(E) 
issue No. 63 of "Plant Variety Protection" 

1991 Act of the Convention 
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Article 12 

ftcAMiciatloB Of tft^ Application 



Any aecifiloD to grant a breeder** right ihAll require an examination for' 
coapliancft wltfi th* conditions under Articles 5 to 9. in the course ot tbe 
•xanlnatlon, the authority grow th^ v»ri«ty or carry out other necessary' 

teatfl, cause tbe growing of the variety qr the CAfryiUg out o£ ether necessary 
tests* or tak* into account the results of growing t«3t« or other trials which 
luve already bees carried out. For th« purpose* of examination, the authority 
■ay require the breeder to fu<nl«h all the neceasaey information, documents or 
■aterial. 



Article 13 
Provigiooal Protect loo 

Each Contracting Party Shall provide fi«a&urec designed to safeguard the 
intereate of the breeder during the period between the filing or the publica- 
tion of the application for the grant of a breeder's right and the grant of 
that .right. Such DeBEure« shall have the effect that the holder of a breeder's 
right shall at least be entitled to equitable remuneration frqm any person who, 
during the aald period* baa carried out acts which, once the right Is granted, 
require the breeder's authorization as provided in Article 14, A Contracting 
Party say provide that the said aeasurea shall only take effect in relation to 
persons whoo the breeder has notified of the filing of the application. 



tSB RIGHTS OF SOK Bll£EDm 

Article 14 
Scope of the Breeder's Right 

U) [ Acts in respect of the eropagating fciterial j (a) Subject to Articles 15 
and 16, the following acts in respect of the propagating aaterial of the pro- 
tected variety shall require the authorisation of the breeder; 
(i) production or reproduction (multiplication), 
(ii) conditioning Coc the purpose of propagation, 
<iii) offering for sale, 
(iv) selling or other oarketing, 
(v) exporting, 
(vi) importing, 

<vli) stocking for any of the purposes aentlooed in (i) to <vi)< above. 

(b) The breeder may make his authorization subject to condition^ and 
ll«itatlonf J 

(2) [ Actfi in respect of the harvested material 1 Subject to Articles 15 
and^ie, the acts referred to in ite&s (1) to (vii) of paragraph (ij<a) in 
respect of barveated material, including entire plants and parts of plants, 
obtained ' through the unauthoriied use of propagating material gf the protected 
VAcf^tj shall require the authorization of the breeder, onless the breeder has 
had reasonable opportunity to exercise bis right In relation to the said 
propagating material. 
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f Acta In respect of cerCAAn productc l Each Contract irtg Porty may pcovlO* 
tHat, tubject to Aitlcl«fi IS and 16, the net* referred to In Itcas (1) to <vti) 
of pArAgraph <l)(a) in respect of produ;:t5 Bade directly from h«rv«gted Kate 
rial of the protected variety falling within thm pcovlelcua of paragraph C2) 
tbrough the unauthorized u«e o£ the said birv«tcd ■aterlal ahaia require the" 
Authorization of the breeder, vnless the breeder has had reasonable opportunity 
to exercise hia right in relation to the caid barveeted aaterial. 

[Possible additional acts ] Each Contracting Party mAf provide that, sub- 
ject to Articles 15 and ifi, acta other than tboce referred to in items (i) to 
(vli) of paragraph (X)(a) shall also r«<?uire the author irat ion of the breeder. 

<5) [Essentia lly derived and certain other varlcties l (aj The provisions of 
paragraphs (1) to (4) shall also apply In relation to 

(1) varieties which are essentlolly derived froa the protected variety, 
where the protected variety la not itself an esficntially derived variety, 

(11 J varieties which are not clearly diatingulfihable in accordance with 
Article 7 fcom the protected variety and 

(Hi) varieties whose ptoductiOQ requires the repeated uge of the protected 
variety- 

(b) For the purposes of subparagraph (a)U)/ a variety ahall b« deemed to 
be essentially derived from another variety ("the initial variety") when 

(i) it 1h predOBlnantly derived from the initial variety, or from a variety 
that Is itself predominantly derived from the initial variety, while retaining 
the expression o£ the essential characterict ica that result fron the genotype 
or combination of genotypes of the initial variety, 

(ii) It ia clearly diat inpu ishnble from the initial variety and 
(lii) except for the diffcrenceB which result from the act of derivation, it 
conforms to the initial variety in the expression of the efisential characteris- 
tics that result £ro« the genotype or combination of genotypes of the Initial 
variety. 

(c) Essentially derived varieties may be obtained for exai^le by the eelec- 
tlou of a natural oc induced autant, or of a aofltaclonal variant, the selection 
of a variant Individual from plants of the initial variety, backcrgaaing, or 
transformation by genetic engineering. 



Article 15 
pxccptiOQg to the Breeder 'a Right 

<1) t Compulaory exceptions ] The breeder's right shall not extend to 
(1) acts done privately and for non-coancrclal purposes, 
(11) acta done for experimental purposeo and 
(111) acts done for the purpose of breeding other varieties, and, except 
where the provlaioni of Article 14(5) apply, acta referred to In Article 14(1) 
to (4) la respect of such other varieties. 

(2) [ Optional exception ) notwithstanding Article 14, each Contracting Party 
•Ayr within reasociable limita and subject to the eafeguardlng of the legltlaate , 
Interesta of the breeder, 'Restrict the breeder's right in relation to '"'any ' 
variety In order to peraiit famera to nse for propagating purposes, on tbelr 
own holdings, the product of the harvest which they have obtained by plantingr 
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